Agreement for Non-Disclosure and Safeguarding of

DISA Intellectual Property Rights to COE Kernel Computer Source Code

This Agreement, effective upon signing below, between the Defense Information Systems Agency (DISA) of the U.S. Department of Defense, and 

_______________________________________________
(hereinafter the "Undersigned"), shall govern the disclosure and safeguarding of DISA Intellectual Property Rights to COE Kernel Computer Source Code provided to the Undersigned in the course of their activities related to the COE Kernel Platform Compliance (KPC) Program.  

The Undersigned agrees not to disclose any COE Kernel Computer Source Code received from DISA to any third party outside of the signatory organization without the written consent of the DISA Kernel Platform Compliance Program Manager.  The Undersigned shall exercise all reasonable precautions to protect and preserve the confidentiality of COE Kernel Computer Source Code provided by DISA.  

DISA places no restriction on the use of other non-human readable forms of the software derived from the source code (i.e. object or executable code).  Neither DISA nor the Undersigned has an obligation under this Agreement to commercially offer any products using or incorporating the COE Kernel Computer Source Code.  The Undersigned may, at its sole discretion, offer such products commercially and may modify them or discontinue such offerings at any time.

This Agreement is not intended to constitute, create, give effect to or otherwise recognize a joint venture, partnership or formal business entity of any kind and the rights and obligations of all parties shall be limited to those expressly set forth herein.

Nothing herein shall be construed as providing for the sharing of profits or losses arising out of the cooperative efforts of the parties.  Each party shall act as an independent contractor and not as an agent of the other party and neither party shall have authority to bind the other party.

Any release to qualified recipients of technical data controlled by DoD Directive 5230.25, “Withholding of Unclassified Data from Public Disclosure” shall be accompanied by a notice to the recipient as follows: The wording and underlining of the title must be duplicated exactly.

NOTICE TO ACCOMPANY THE DISSEMINATION

OF EXPORT-CONTROLLED TECHNICAL DATA
1. Export of information contained herein, which includes, in some circumstances, release to foreign nationals within the United States, without first obtaining approval or license from the Department of State for items controlled by the International Traffic in Arms Regulations (ITAR), or the Department of Commerce for items controlled by the Export Administration Regulations (EAR), may constitute a violation of law.

2. Under 22 U.S.C. 2778 the penalty for unlawful export of items or information controlled under the ITAR is up to 2 years imprisonment, or a fine of $100,000 or both.  Under 50 U.S.C., Appendix 2410, the penalty for unlawful export of items or information controlled under the EAR is a fine of up to $1,000,000, or five times the value of the exports, whichever is greater; or for an individual, imprisonment of up to 10 years, or a fine of up to $250,000, or both.

3. In accordance with your certification that establishes you as a “qualified U.S. Contractor”, unauthorized dissemination of this information is prohibited and may result in disqualification as a qualified U.S. contractor, and may be considered in determining your eligibility for future contracts with the Department of Defense. 

4. The U.S. Government assumes no liability for direct patent infringement, or contributory patent infringement or misuse of technical data.

5. The U.S. Government does not warrant the adequacy, accuracy, currency, or completeness of the technical data.

6. The U.S. Government assumes no liability for loss, damage, or injury resulting from manufacture or use for any purpose of any product, article, system, or material involving reliance upon any or all technical data furnished in response to the request for technical data.

7. If technical data furnished by the Government will be used for commercial manufacturing or other profit potential, a license for such use may be necessary.  Any payments made in support of the request for data do not include or involve any license rights.

8. A copy of this notice shall be provided with any partial or complete reproduction of these data that are provided to qualified U.S. contractors.

Media created by the undersigned containing any partial or complete reproduction of these data shall be accompanied by a copy of this notice and shall have the following label affixed:

“WARNING – This document contains technical data whose export is restricted by the Arms Export Control Act (Title 22 U.S.C. Sec 2751, et.seq.) or the Export Administration Act of 1979, as amended, Title 50 U.S.C. App 2401 et.seq.  Violations of these export laws are subject to severe criminal penalties.  Disseminate in accordance with provision of DoD Directive 5230.25”

The undersigned agrees to be bound by all provisions of the “NOTICE TO ACCOMPANY THE DISSEMINATION OF EXPORT-CONTROLLED TECHNICAL DATA” included above.

This Agreement constitutes the complete agreement between the parties and supersedes any previous understanding or agreement with respect to the subject matter hereof.  All additions or modifications to this Agreement must be made in writing and signed by both parties.

DISCLAIMER

For any use other than the Kernel Platform Compliance Program, THE SOFTWARE AND RELATED MATERIALS ARE PROVIDED by DISA "AS-IS" WITHOUT WARRANTY OR INDEMNITY OF ANY KIND INCLUDING ANY WARRANTIES OF USE, PERFORMANCE OR MERCHANTABILITY OR FITNESS FOR A PARTICULAR USE OR PURPOSE (as set forth in UCC ''2312-2313) OR FOR ANY PURPOSE WHATSOEVER.

For any use other than the Kernel Platform Compliance Program, the Undersigned BEARS ALL RISK RELATING TO USE, QUALITY AND PERFORMANCE OF THE SOFTWARE.

IN WITNESS WHEREOF, and intending to be legally bound, the undersigned hereto has caused this Agreement to be executed by it's duly authorized representative.

By:    
_________________________
Name:  
_________________________
Title: 
_________________________
Date:  
_________________________
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